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The Relation of “Wyoming v. Colorado” to Colorado 
River Development* 


By Revert Lesiie OLson 
Professor of Law, University of Southern California and Author of 
THE CoLorapo River Compact 


The present discussion will deal primarily 
with certain inadequacies of the Wyoming v. 
Colorado’ case when applied to the problems 
of Colorado River development. 

“We are very much concerned as to what 
effect the construction of the Boulder Dam 
might have, as a matter of law, upon our 
rights in the future for agricultural develop- 
ments,” said Honorable Elmer C. Leather- 
wood of Utah, member of the Committee on 
Irrigation and Reclamation, House of Repre- 
sentatives, Sixty-eighth Congress, First Ses- 
sion, in hearings before that body.? In simi- 
lar vein, Mr. Carr, a Lower Basin man, 
stated: “The fear of the Upper Basin states, 
however, is this: That if this water is stopped 
by a big dam at Boulder Canyon and is 
allowed to run through the turbines and 
water wheels of power plants, that use of 
water being a beneficial use, a legal priority 
will be created under the doctrine of the 
decision of the United States Supreme Court 
in the case of Colorado v. Wyoming.”* 


Carr’s statement was confirmed by a note 
which Carpenter, interstate compact commis- 
sioner of Colorado, added to a memorandum 
which he had prepared on the law of inter- 
state compacts. “Since the foregoing memo- 
randum was written,” is the assertion of Mr. 
Carpenter, “the United States Supreme Court 
decided, in Wyoming v. Colorado, that in 


cases between two states, both of which recog- 
nize the doctrine of prior appropriation as a 
matter of local law, the court will apply the 
fundamental principles of the doctrine in the 
allocation of the waters of a river common to 
the two states and will so apportion the de- 
pendable average annual flow between the 
states that the older established uses in both 
states will receive first protection. The doc- 
trine so announced leaves the Western states 
to a rivalry and a contest of speed for future 
development. The upper state has but one 
alternative, that of using every means to re- 
tard development in the lower state until the 
uses within the upper state have reached their 
maximum. The states may avoid this unfor- 
tunate situation by determining their respec- 
tive rights by interstate compact before fur- 
ther development in either state, thus per- 
mitting freedom of development in the lower 
state without injury to future growth in the 
upper.” 


These statements are illustrative of the 
situation resulting from the opinion in the 
Wyoming-Colorado case. The language of 
the decision leads one to believe that appro- 
priations are good without reference to state 
lines—in short, that state lines have been 
obliterated—a view taken by Mr. Ottamar 
Hamele, Chief Counse! of the Bureau of Rec- 
jamation; but Mr. L. Ward Bannister, a 





1259 U. S. 419, 66 L.Ed. No. 1. 660, 42 Sup. Ct. 
552 (1922). 

2Hearings, H. R. 2903, Part IV, p. 592, March 18, 
1924, House Committee on Irrigation and Reclama- 
tion. The single word Hearings will be used without 


the designation of House Committee on Irrigation 
and Reclamation in subsequent notes. 

3Ibid., p. 555, March 14, 1924. 

4Carpenter, Delph E. Report in Re Colorado River 
Compact, pp. 31, 32, Denver, Dec. 15, 1922. 





*Epitor’s Note: This is the second of two articles by Dr. Olson, the first having appeared in the last 
number of the Bulletin. Both articles are based largely upon Chapter V. of Dr. Olson’s book, The Colo- 
tado River Compact. published and distributed by the author September 1, 1926. 


























Page 6 


THE BAR ASSOCIATION BULLETIN 





leading authority on the law of water rights,° 
is on record as having taken the position that 
the Wyoming-Colorado decision does not ob- 
literate state lines. The Hamele-Bannister 
controversy will be examined in detail in 
subsequent paragraphs.° 


“Now, is it or is it not a fact,” asked Mr. 
Raker, “that if the Federal Government should 
proceed to build a dam on the Colorado River 
either at Boulder Canyon or Grand Canyon 
or elsewhere and proceed with its rights, the 
parties above would be subject to the prior 
development of the Federal Government ?’? 
To this question Mr. Hamele responded that 
the parties would be subject to the rule laid 
down in Wyoming v. Colorado to the effect 
that “appropriations are good without refer- 
ence to State lines in the absence of some 
understanding to the contrary.”* This answer 
of Mr. Hamele clearly shows that he believed 
that the Wyoming-Colorado decision holds 
that the rights of appropriators are not in any 
manner affected by state boundaries. There 
is good authority for this position. “The 
river throughout its course in both States is 


but a single stream were the 
words of Mr. Justice Van Devanter. Again. 


“We conclude that . . . . the doctrine of 
appropriation furnishes the only 
basis which is consonant with the principles 
of right and equity applicable to such a con- 


troversy . . In suits between appropria- 
tors from the same stream, but in different 
States recognizing the doctrine of appropria- 
tion, the question whether rights under such 
appropriations should be judged by the rule 
of priority has been considered by severa! 
courts, State and Federal, and has been uni- 
formly answered in the affirmative . ; 
These decisions, although given in suits be- 
tween individuals, tend strongly to support 
our conclusion, for they show that by common 
usage, as also by judicial pronouncement, the 
rule of priority is regarded in such States as 
having the same application to a stream flow- 
ing from one of these to another that it has 


to streams wholly within one of them.” 


On the other hand, Mr. Bannister was of 
the opinion that the Wyoming-Colorado de- 
cision does not obliterate state lines. During 
the February, 1924, hearings before the Com- 
mittee on Irrigation and Reclamation of the 
House of Representatives he argued that the 
Supreme Court grafted an alien principle 
upon the doctrine of appropriation as it is 
applied by the states. “This principle,” he 
declared, “is that the water fund which is to 
he divided among the water users shall con- 
sist not of that natural flow of the moment 
but of the ‘commercially dependable average 
annual flow’.’”?° In other words, Mr. Bannister 
believed that when the Supreme Court made 





5For information concerning men whose names ap- 
pear in the text of this thesis, reference should be 
made to Appendix Ill, Who’s Who in Colorado River 
Development, of the author’s book, The Colorado 
River Compact. 

6There are three phases of the Hamele-Bannister 
controversy. Two of them arise from different theo- 
ries as to the source, whether federal or state, of 
rights in the use of water. These will be considered 
later. The third phase of the controversy is the one 
in which we are at present interested. It springs 
from different interpretations of the Wyoming-Colo- 
rado decision. 

THearings, H. R. 2903, Part V, p. 885, March 25, 
1924. 
8] bid. 
®Wyoming v. Colorado, passim. 
10°°The Wyoming-Colorado decision does not ob- 
literate State lines. If State lines were obliterated, 


then there would happen between the two States ex- 
actly what would happen within the boundaries of 
any one appropriation State; and then it would fol- 
low as a consequence that all appropriations take 


the water in accordance with the natural flow of the 
moment; if the flow be great, there may be water 
enough for all, or only the tailenders would suffer; 
if it be extraordinarily great, there may be water 
enough for all; if the flow be small, then there would 
be water only for the early appropriators, and a 
great many would be unsatisfied. That is the way 
the law is administered within the limits of any ap- 
propriation State... 

“But . .. the Wyoming case does not take the 
natural flow of the moment as the water fund that 
is to be divided among the water users, as is done 
in every State where only one State is concerned. It 
grafted on an alien principle, which is that the water 
fund shall consist not of that natural flow of the 
moment but of the ‘commercially dependable average 
annual flow.” That water fund or volume is an allto- 
gether different thing. 

“And after the court built up, as it did in that 
case, the water fund, consisting of the commercially 
dependable average annual flow . . . then it said, 
‘We will apply the priorities of Colorado and Wyo- 
ming to that artificially created fund in the order of 
their seniority, just as if State lines did not exist.’ 
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its mathematical calculation of the number of 
acre-feet to be allowed to the respective par- 
ties, it had in mind the “commercially de- 
pendable average annual flow,” a water fund 
or volume which he regarded (and correctly 
so) as an altogether different thing from the 
water fund available as the natural flow of 
the moment. Further, he believed that with 
this water fund in mind, the actual apportion- 
ment of water made in the Wyoming-Colorado 
case shows that state lines were not oblit- 


erated. 


Turning to the decision itself to examine 
whatever basis there may be for this view, 
we observe that the court, after hearing all 
the evidence, found that the available supply 
was 288,000 acre-feet.’ This amount was the 
total volume of water available from all 
sources for use by the contending appropria- 
tors. It included 170,000 acre-feet available in 
the Laramie River at Woods, Wyoming; 
93,000 acre-feet added to that stream from 
the Little Laramie below Woods; and 25,000 
acre-feet contributed from other streams below 


Woods. Having found the amount of water 


available after provision had been made to 
supply all appropriators whose rights were 
not questioned by any of the parties inter- 
ested in the Wyoming-Colorado litigation, the 
court proceeded to ascertain the dates of the 
various appropriations, whether in Wyoming 
or in Colorado, and gave a superior right to 
those made at the earlier date.'* 


The ideas which Mr. Bannister linked with 
his assertion that the Wyoming-Colorado case 
does not obliterate state lines, do not seem 
pertinent to the discussion of that point. It 
may be granted, for the sake of argument, 
that the Supreme Court in this decision did 
regard the “commercially dependable average 
annual flow” rather than the flow of the mo- 
ment as the water fund available for distribu- 
tion. But it does not at all follow that such 
a course leads to the recognition of state lines. 
In fact whether the size of the water fund is 
determined by the one method or the other, 
does not affect the principle of distribution 
of the different portions of that fund. It is 
clear from the decision itself, that the Court 
compared the dates of the different appropria- 





“Now, the point I wish to make is that, if this 
case had arisen within any single State, no artificial 
water fund would have been built up, but the fund 
that would have been used for distribution would 
have been the natural flow of the moment, which is 
always varying. 

“Now, I think I know why—although the court 
does not say why—the court proceeded to build up 
that artificial water fund. 

“The water on the interstate stream has to be ad- 
ministered between States as within a single State 
by opening and closing headgates. The water offi- 
cials of one State can not invade another for the 
purpose of effecting a distribution of water in the 
other State. I think the court so thought, and there- 
fore said in substance, ‘We will build up a water 
fund or volume of water. We will take something 
unusual; something that is not taken in any appro- 
priation State; and then we will divide it so that 
each State may administer its part of that fund, and 
that it will not be necessary for the officials of one 
State to cross the boundaries into the other as would 
be necessary if State lines were really to be disre- 
garded . . . Since each of these two States enforce 
the priority system, we will enforce it as between 
these States.’ 


“And then the court proceeded to do something 
very different—something that is not done in either 
of those States or in any other State. 


“Now, it is the determination or the fixation of 
that water fund, which, under the Wyoming-Colo- 
rado decision, will require an infinite, painstaking 


investigation, and will be the breeder of any quan- 
tity of litigation—if, indeed, that the principle of 
that case is to be applied. Then too, the court in 
that case threw the burden of reservoir construction 
on the appropriators in the lower State, whereas if 
only one State were involved that burden is thrown 
on the most recent appropriator rather than on the 
lowest . . . Even if the principle of Wyoming v. 
Colorado were to be applied to the Colorado River 
System it probably would require twenty-five years 
to determine the relative priorities to the use of 
water between the users throughout the system in 
the seven States in order to determine the share of 
each State in the water fund of which I have been 
speaking and to determine the amount of that water 
fund itself.”—Hearings, H. R. 2903, Part I, pp. 221- 
223, Feb. 21, 1924. 


11An acre-foot of water is the amount required to 
cover an acre to the depth of one foot. 


12The last two paragraphs of the decision read as 
follows: 

“As the available supply is 288,000 acre-feet and 
the amount covered by senior appropriations in Wyo- 
ming is 272,500 acre-feet, there remain 15,500 acre- 
feet which are subject to this junior appropriation in 
Colorado. The amount sought to be diverted and 
taken under it is much larger. 

“A decree will accordingly be entered enjoining 
the defendants from diverting or taking more than 
15,500 acre-feet per year from the Laramie River by 
means of or through the so-called Laramie-Poudre 
project.” 
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tions, whether in Wyoming or in Colorado, 
and accorded the better right to the earlier 
appropriation. On this phase of the Hamele- 
Bannister controversy, therefore, we must give 
Mr. Hamele credit for correctly asserting 
that state lines have no effect, at least in 
theory, upon the relative rights of appropria- 
tors of waters in interstate streams.’* 


Adopting the view that is well substantiated 
by Wyoming v. Colorado—that an appropria- 
tor in state A has a better right to the use of 
water than a subsequent appropriator in state 
B—at once introduces complications when one 
faces the actual situation prevailing on the 
Colorado River and makes an attempt to 
apply theory to practice. For if a dam is 
built at Lee’s Ferry in Arizona, which is not 
far south of the Arizona-Utah line, part of 
the artificial reservoir resulting from such 
construction will be in Utah and part in Ari- 
zona, Arizona being the state in which the 
dam is located. Similarly, if a dam is built 
at the Fleming Gorge reservoir site which is 
close to the Utah-Wyoming boundary, a large 
part of the water impounded by a dam located 
in Utah actually will be stored in Wyoming. 
To the extent that these dams regulate the 
flow of the river, a larger and more constant 


supply of water becomes available for use by 
appropriators throughout the length of the 
stream below the dams. That being the case, 
if the people of a certain area are in a posi- 
tion to make use of the increased flow, and 
actually do so, the water users of that area 
will secure rights to the use of water under 
the doctrine of prior appropriation, which 
they would not enjoy if the flow of the stream 
remained unregulated. The prior appropria- 
tion doctrine, applied to interstate streams by 
Wyoming v. Colorado, led representatives of 
certain Upper Basin states to ask why they 
should allow water to be stored within their 
borders when it was practically certain that 
under the existing legal system their citizens 
would never be able to acquire the right to 
use that water, and equally certain that citi- 
zens of the Lower Basin states would put 
such water to beneficial use and thereby ac- 
quire rights to its continued use. The issue 
still remains, and in view of the fact that 
storage and diversion in one state, for the 
benefit of another, is a necessary part of a 
comprehensive and practical scheme for the 
development of the Colorado, and the fact 
that relative rights to the use of water in such 
(Continued on Page 25) 





18The following may be added to Mr. Bannister’s 
statement of what he considers to be the effect of 
the Wyoming-Colorado decision: 

“As I see it, the Wyoming decision has killed the 
reclamation of lands in the arid West; that is, on 
interstate streams, except where these States on such 
a stream enter into compacts. And here is the rea- 
son: If the qualified principle of interstate priority 
laid down in that case is to be the governing law 
between the states, then every state which secures 

. . a project from the Federal Government would 
be acquiring a priority of right against the later 
users in the other states, and we may therefore ex- 
pect that the senators and representatives of those 
other states will resist the action of the Federal Gov- 
ernment, or the contemplated action, in giving to the 
one state a project which would carry with it a 
priority against the other states.”—Hearings, H. R. 
2903, Part I, p. 228, Feb. 21, 1924. 

Prior to the opinion in the Wyoming-Colorado 
case, Mr. James J. O’Hara, Assistant Solicitor in 
the Department of Commerce, and Mr. Ottamar 
Hamele, Chief Counsel of the Reclamation Service, 
prepared a joint memorandum for Mr. Stetson, Exe- 
cutive Secretary of the Colorado River Commission, 
in which they discussed the effect of intervening 
state boundaries upon the application of the doctrine 
of prior appropriation. A portion of the memoran- 
dum is quoted herewith: 


“So far as the rights of individual appropriators 
from interstate streams are concerned, the courts of 
the arid West have rather generally held that the 
doctrine of prior appropriation obtains without refer- 
ence to state lines and the first in point of time ap- 
plying water to beneficial use is first in point of 
right, intervening state boundaries making no differ- 
ence. The leading state and federal cases upon this 
point follow: In state courts—Conant v. Deep Creek, 
etc. Irrigation Company (Utah) 66 Pac., 188; Wil- 
ley v. Decker, (Wyo.) Pac., 210; Taylor v. Hulett, 
(Idaho) 97 Pac., 37; Turley v. Furman, (N.M.) 114 
Pac. 278; Walbridge v. Robinson, (Idaho) 125 Pac. 
812; Stockman v. Leddy, (Colo.) 129 Pac., 220. In 
federal courts—Howell v. Johnson, (Mont.) 89 Fed. 
556; Perkins Co. v. Graff (Neb.) 114 Fed., 441; 
Morris v. Bean (Mont.) 123 Fed., 618, 146 Fed, 
423, 159 Fed., 651, 221 U. S., 485; Hoge v. Eaton, 
(Colo.) 125 Fed., 411; Anderson y. Bassman, ( Calif.) 
140 Fed., 14; Rickey Land & Cattle Co. v. Miller & 
Lux, (Nev.) 152 Fed., 11, 218 U. S., 258; Weiland 
v. Pioneer Irrigation Co., (Colo.) 238 Fed., 519. 


“However, as has been suggested, the question in 
its entirety has not been passed upon by the United 
States Supreme Court and it will be necessary to 
await the decision in the case of Wyoming v. Colo- 
rado.”— Manuscript in files of Department of Com- 
merce, Washington, D. C. 
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Delaware Issues Charters 


To Big Number of Firms 


(By Associated Press) 

DOVER, Del., Oct. 29.—Attracted to this 
state by one of the most liberal general in- 
corporation laws found in the Union, 
between 65,000 and 70,000 corporations 
throughout the nation today are doing busi- 
ness under Delaware charters. 

The features of the law which has made 
the state a Mecca to incorporators are few, 
but compelling. It is easy to comply with. 
It is speedy in operation. And it restricts 
the state’s interest in, and supervision over, 
its charter holders to the apparent mini- 
mum compatible with the protection of 
stockholders. 


LIBERAL FEATURES ATTRACT 

Financially, Delaware requires an organ- 
ization fee of ten cents per $1000 for the 
first $2,000,000 of authorized capitalization, 
and five cents per $1000 thereafter. Upon 
issues of no-par stock an arbitrary value of 
$1000 per share is set, for the purpose of 
taxation only. Because of this latter pro- 
vision, the total corporate value of Dela- 
ware charters is undeterminable. 

The, annual tax also is levied, on the basis 





of authorized capitalization. Simple an- 
nual reports are necessary, but they do not 
require disclosure of the corporation’s 
Of all the company’s 
books and records, only an original or du- 
plicate stock ledger must be kept in Dela- 
ware. Here, except for provisions safe- 


financial affairs. 


guarding stockholders, the state’s interest 
ceases. 
STOCK NOT TAXED 

Stock held by non-residents is not taxed, 
nor is. it subject to an inheritance levy. 
The corporation itself has no income tax 
to pay. 

Incorporation can be completed within 
24 hours. The incorporators need not per- 
sonally appear or even be named. They 
may attend their first incorporators’ meet- 
ing by proxy; the minutes and stock ledger 
will be mailed to them anywhere in the 
United States. Stockholders’ and directors’ 
meetings may be held anywhere. 

Other powers of a Delaware corporation 
include issuance of any class of stock de- 
sired, with or without voting powers, and 
with no limitation upon the _ relative 
amounts issued or the rate of dividends. 





United States 
Corporation Company 


Los Angeles Office: 933 Han Nuys Building 
TUcker 8764 


(Adv.) 
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This article does not propose to be as broad 
as the caption indicates, but will deal only 
with the right of an owner of a burial lot to 
prevent the sale of any part of the cemetery 
property for other purposes than the burial of 
the dead. This subject appears to be, at pres- 
ent, a burning issue with the City Planning 
Commission and the City Council; and, as 
their action may result in recourse to the 
courts for determination of the problem, it 
may be that this article will be of some prac- 


tical value to its readers. 


The question may be stated as follows: (1) 
Has the owner of a burial lot in a cemetery, 
or his descendants, a right to have the ceme- 
tery maintained and perpetuated as an en- 
tirety: and, (2) Can the lot owners maintain 


such an action in their own names? 


Obviously, the real issue in this propo- 
sition is whether or not there has been such 
a dedication of the particular land sought to 
he sold as to preclude the cemetery company 
from disposing of it for use for business and 
commercial enterprises, as in the local case 
referred to, or for any other use inconsistent 


with the right of sepulture. 


That land used for burial purposes is sub- 
ject to dedication, the use being deemed a 
charitable and public use, is well settled in 
all jurisdictions. In Tracy v. Bittle, 213 Mo. 
302, 112 S. W. 45, it was said: “That the 
use of grounds for burial purposes is and 
may be a public use we take it is unques- 
In 5 Am. and Eng. Ency. Law (2 
“Cemeteries are recog- 


tioned.” 
Ed.), 784, it is said: 
nized in the United States as among the pur- 
poses for which lands may be dedicated to 
the public. And it is held that upon dedi- 
cation the owner is precluded from exercis- 
ing his former rights over the land, and the 
public right of exclusive enjoyment continues 
until the place loses its identity as a burying 


oTc ag 
ground. 


Rights of Owners of Burial Lots 


By Harowp W. Jupson of the Los Angeles Bar 


In California, our Supreme Court has 
stated in Hornblower v. Masonic Cemetery 
Ass’n., 191 Cal. 83; 214 Pac. 978, that the 
maintenance of a cemetery is a public use, 
citing subd. 14, section 1238, of the Code of 
Civil Procedure. This decision apparently 
overrides the dictum in La Societa Italiana, 
etc., v. City and County of San Francisco, 
131 Cal. 169; 63 Pac. 174, wherein it was 
said: “ * * * it is equally clear that 
the plaintiff is a private corporation and that 
a grant to its use is not a grant to a public 
use even though the corporation uses it only 
for burial purposes.” 


The considerations justifying the dedication 
of cemetery property were expressed in 
Campbell v. Kansas City, 102 Mo. 326, 13 
S. W. 897, 10 L. R. A. 593: “In the case 
at bar donors have devoted the whole use of 
this land for the purpose of continuous 
burials, and as a place for the repose and 
memory of the dead. In my judgment, no 
conceivable right of private beneficial enjoy- 
ment could remain in the donors, as owners 
of the fee, which would not be consistent with 
the right of sepulture, to which they have 
devoted it. Crops, for their gain and suste- 
nance, could not be grown upon the surface, 
nor could dwellings for their shelter and en- 
joyment be erected within the limits, without 
interfering with the solemn use, the sanctity 
and repose implied in the purpose of the 
dedication. The sunshine and laughter of in- 
habited dwellings, as well as the ‘toil and 
endeavor’ of business pursuits are out of place 
in cemeteries of the dead.” The sentiment of 
the foregoing language well illustrates the 
generally existing policy of the law where 
estoppel by dedication has been asserted in 
behalf of the lot owners or relatives of the 


dead. 


Bearing in mind that we are concerned 
only with that land yet unused for burial 
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purposes—the necessary dedication may be 
evidenced in several ways, such as by the 
charter of the company; by plats of the ceme- 
tery filed for record; by representations, either 
to the purchasers of lots, or by way of state- 
ments made in litigation involving the ceme- 
tery, or in obtaining freedom from taxation, 
etc., that the particular land is a part of the 
cemetery; by its being commonly known and 
regarded as such by lot owners, relatives of 
the dead and others; by the fact that drives, 
walks, shrubbery, landscaping, etc., have 
been laid out in the land sought to be alien- 
ated; by the fact that the land has been ex- 
empt from taxation and that no public streets 
have been permitted to be placed through the 
land; by the statutes relating to cemeteries, 
and, of course, although more properly a mat- 
ter of contract, by the deed given to the lot 
There may be, of course, many 
other elements present tending to show a dedi- 
cation, but it is believed that these are the 
most prevalent indicia by which the estoppel 


purchasers. 


may be established. 

The cemetery corporation is probably en- 
franchised in somewhat these words: “to ac- 
quire and hold land for burial purposes.” 
Section 608 of our Civil Code reads, “to be 
held and occupied exclusively as a cemetery 
for the burial of the dead.” One would 
naturally presume that when a corporation 
thus empowered “acquires” land that it does 

charter 
It would 
seem that the mere acquisition of land by the 
corporation would be strong evidence of a 
dedication thereof, resulting in a consequent 
restraint against alienation for other pur- 
poses than the burial of the dead. 


so lawfully, in conformity to its 
powers, i. e., for burial purposes. 


However, in California, the District Court 
of Appeal, in the case of In re Laurel Hill 
Cemetery Ass’n., ...... Cal. App. ...... ; 238 Pac. 
732, which appears to be the only case in 
this state in which the question of sale of 
cemetery land for other than burial purposes 
has arisen, states that when the corporation 
has the power to purchase and own land it 
has the right to sell such land. This decision 


is based on the theory that only that land 
which had been platted and sold for burial 
lots is unalienable, the opinion stating that 
only the platted property was required 
“ * * * to be held and occupied exclusively 
for a cemetery for the burial of the dead.” 
The statute under which the corporation in 
this case was chartered, which is identical 
with Civil Code, Sec. 608, provided that ceme- 
tery companies could acquire “land, not ex- 
ceeding three hundred and twenty acres * * * 
to be held and occupied exclusively for a 
Then 
follows the provision requiring the record- 
ing of maps of the platted land, in which no 
reference whatever is made particularizing the 


cemetery for the buial of the dead.” 


property so platted as being the only part of 
So it would 
seem the reasoning of the opinion in this case 


the cemetery “to be held,” etc. 


contradicts the direct wording of the statute 
in holding that the words, “to be held * * * 
for the burial of the dead,” apply only to 
the land which has been platted and upon 
which burials have been made. 


The subdivision relating to recording pro- 


ee 


vides that the cemetery lands 
be surveyed and subdivided into lots or plats, 
avenues, and walks, under order of the direc- 
tors, and a map thereof filed in the office of 
the recorder of the county wherein the lands 
are situated.” Such recording is required be- 
fore the company is permitted to sell lots, the 
provision apparently being needed for the 
same purpose that requires recording of plats 
of all subdivided land. Now the fact that a 
cemetery company records a plat showing all 
of its land designated as a cemetery would 
seem to make it a matter of public record 
that it was the intention of the corporation, 
at the time the plat was filed, to use all of 
the land as a cemetery. Also, as the company 
has power only to acquire and hold land for 
burial purposes, it would seem that one could 
purchase a lot in the cemetery assuming and 
relying that all the lands shown by the map 
as belonging to the company, and not merely 
that part which has been actually divided into 
lots, would be held forever for cemetery pur- 
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poses, at least, until the public welfare de- 
manded the abolishment of the cemetery. As 
stated in Wolford v. Crystal Lake Cemetery 
Ass’n., 54 Minn. 440, “The making and re- 
cording of plats of the land acquired, or such 
portions thereof as may from time to time be 
required, is to be done before and in antici- 
pation of actual use. This would, of course, 
always embrace land for the most part un- 
occupied by graves and the legal appropri- 
ation or dedication to the purposes of sepul- 
ture is not limited to the lots on which burials 


have been made.” 


The argument asserted against this theory 
of dedication by plat is that, as the usual re- 
cording statutes mention only lots, avenues, 
and walks, therefore, whatever dedication has 
taken place concerns only the lots sold and 
actually used for burial purposes, and does 
not include that land yet unsold and unused. 
This argument overlooks the fact that drives 
and walks have been laid out, platted and 
used in that portion sought to be alienated. 
As in the case of the local cemetery, such 
unused land is usually on the borders of the 
cemetery through which drives and walks 
have necessarily been placed to afford access 
to the interior of the cemetery. That the 
presence of such drives and walks precludes 
the sale of the land including them has been 
decided in Burke v. Wall, 29 La. Am. 38, 29 
Am. Rep. 316. In that extremely interesting 
case the action was brought by an owner of 
a burial lot to enjoin the proprietors of the 
cemetery from erecting monuments on a cer- 
tain driveway which was used by the plaintiff 
A plat of the 


cemetery had been recorded on which lots 


in obtaining access to his lot. 


were platted and various pathways and drives 
marked. It was held that when the plaintiff 
bought his lot in the cemetery, a servitude or 
easement was placed on the pathways and 
drives, existing at that time, for the future 
and permanent use of the plaintiff as a lot 


owner. 


Other elements which have been mentioned 
as evidentiary of dedication are the privileges 


accorded cemetery companies, such as free 
dom from taxation and prohibition against 
the opening of public streets through the 
cemetery. That such exemptions and benefits 
are not grants of privileges to the corpora- 
tion per se, as has been insisted, but are, 
rather, safeguards erected for the protection of 
the interests of lot owners and relatives of the 
dead, has been firmly decided. In the lead- 
ing case of Close v. Glenwood Cemetery, 107 
U. S. 466, the U. S. Supreme Court said: “If 
the corporations were to be exclusively a pri- 
vate business corporation, created for the sole 
benefit of the original associates and their sue- 
cessors as holders of shares Congress would 
hardly have inserted in the charter the pro- 
vision authorizing the corporation to receive 
gifts and bequests, for the purpose of orna- 
menting and improving the cemetery, or the 
provisions exempting the property from all 
taxation, and prohibiting the future laying out 
of any public ways through it.” To the same 
point is Davis v. Coventry, 65 Kas. 557: “It 
has not been the policy of the state, even if it 
were constitutional, to exempt private prop- 
erty from taxation. No reason can be sug- 
gested why a private cemetery corporation 
operated for profit should receive any more 
grace at the hands of the Legislature than a 
private corporation organized for any other 
purpose.” One of the best considered cases 
bearing upon the rights of lots owners is 
Brown v. Maplewood Cemetery Ass’n., 85 
Minn. 498, 89 N. W. 872, in which it is said 
of the topic under discussion: “Authority is 
given the Legislature to exempt public bury- 
ing grounds from taxation. It is inconceiv- 
able that these exemption privileges should 
be granted for the purpose of aiding schemes 
for private profit.” 


Editor’s Note: This article will be continued 
in the next number of the Bulletin. Mr. Judson 
in the remaining portion of the article will deal 
with the right of an owner of a burial lot to 
prevent an alienation of cemetery property for 
business purposes. 
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Case Notes* 


ALBERT E. Marks of the Los Angeles Bar 


FROST & FROST v. RAILROAD COM- 
MISSION OF CALIFORNIA 


70 U. S. (L. Ed.) 682. (June 7, 1926) 


Plaintiffs were engaged under a private 
contract in transporting, for a stipulated com- 
pensation, citrus fruit over the public high- 
ways of California between Redlands and Los 
Angeles harbor. The Railroad Commission, 
while admitting that plaintiffs were, in fact. 
private carriers, held that they were neverthe- 
less subject to the provisions of the Automo- 
bile, Stage, and Truck Transportation Act. 
and directed the plaintiffs to suspend opera- 
tions unless and until they should secure a 
certificate of public convenience and necessity. 
An application for a writ of certiorari to re- 
view the order of the Commission was denied 
by the Supreme Court of California. (240 
Pacific 26). On a writ of error, this judgment 
was reversed by the Supreme Court of the 
United States. 


Mr. Justice Sutherland, in delivering the 
opinion of the court, held that a private car- 
rier cannot be converted against his will into 
a common carrier by mere legislative fiat; 
that the effect of the order of the Commission 
was to require the plaintiffs to become public 
carriers in order to secure a permit to use the 
public highways for transportation purposes ; 
and that the condition thus sought to be im- 
posed upon plaintiffs was in violation of the 
Fourteenth Amendment. 


Mr. Justice Holmes wrote a dissenting 
opinion, in which Mr. Justice Brandeis con- 
curred. The action of the State authorities in 
dealing with the increasingly difficult problem 





of automobile trafic was deemed to be well 
within the constitutional limits of legislative 


power. 


Mr. Justice McReynolds filed a separate 
opinion upholding the right of the State to 
exercise a general power of control over the 
purely local subject of the use of state high- 
ways free from interference “unless and until 
there is some real, direct, and material infrac- 
tion of rights guaranteed by the Federal 
Constitution.” 


WALLACE vy. ZINMAN 
72 Cal. Dec. 399 (October 28, 1926) 
Defendant agreed to pay plaintiff $560.00 
for his services in procuring for defendant a 
loan of $7500.00 secured by a deed of trust 
upon real property. Judgment was for plain- 
tiff, but on appeal this judgment was reversed. 


In this proceeding, the Supreme Court en- 
gaged in the prosthetic operation of “putting 
teeth” into the California Usury Law. The 
plaintiff contended that Section 3 of the Usury 
Law was not applicable to him for the reason 
that he was acting only as a loan broker and 
was not the party who actually loaned the 
money or made the loan. The Supreme Court 
quite properly held that there was no merit 
in the contention; that the inclusion of the 
word “making” was not intended to limit the 
provisions of the law to the maker of the 
loan; and that a contract which provides for 
the payment to a loan broker for procuring a 
loan of money of a fee in excess of the maxi- 
mum prescribed by Section 3 of the Usury 
Law is void. 

(Continued on Page 28) 





*Epiror’s Note: The Bulletin announces that commencing with this issue, Case Notes will be one of its 


regular features. 


The Bulletin is fortunate in having secured the services of Albert E. Marks to take charge of this depart- 
ment. Mr. Marks is a graduate of Harvard University, having received the degrees of A. B. cum laude (1917) 
and LL. B. (1920). Prior to coming to Los Angeles, he was a Special Assistant to the Attorney General of 


the United States, with offices in Washington, D.C. 


The Bulletin will be pleased to accept for publication reviews of recent decisions by local attorneys; and 
members of the bar are urged to cooperate with the editor in making Case Notes a noteworthy feature of 
the Bulletin. Reviews should be mailed to the Bulletin office. 
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Outline of Tentative Program for 
the Reform of Criminal Procedure 


Commission Created by 1925 Legislature at Instance of California Bar Association 
Submits Advance Report for Criticism and Comment of 
Bench and Bar 


(Reprinted from the San Francisco Recorver of November 8) 


As a result of the efforts of the California 
Bar Association to bring about the reform of 
criminal procedure in California with a view 
to making it more simple and effective, the 
Legislature in 1925 provided for the creation 
of a Commission on Reform of Criminal Pro- 
cedure. The bill was signed and Governor 
Richardson appointed to the Commission 
Major Walter K. Tuller of Los Angeles. who 
had been for two years chairman of the Cali- 
fornia Bar Association Section on Criminal 
Law and Procedure as well as chairman of 
the Los Angeles Crime Commission; Hon. 
John U. Calkins, Jr., formerly assistant dis- 
trict attorney of Alameda county, and Hon. 
Thomas M. Gannon, chief of the Legislative 
Council Bureau and member of the Board of 
State Prison Directors. Major Tuller was 
designated at chairman. 


After a year of intensive study of the situa- 
tion and the law in California, as well as con- 
ditions and Jaws in other states, the Commis- 
sion has prepared a tentative program of 
legislation designed to make the administra- 
tion of the criminal law in California simple, 
swift and certain. This tentative program fol- 
lows very closely the argument of Major Tul- 
ler before the California Bar Association at 
Yosemite last September in presenting the re- 
port of the Section on Criminal Law and Pro- 
cedure. The recommendations for legislation 
contained in the tentative program parallel 
very closely the recommendations of the sec- 
tion which were approved by the association. 


The Commission invites criticism of its re- 
port... . “The Recorder” will be glad to give 
publicity to the criticisms of the bar upon 


this program and invites judges and lawyers 
to study the report and make such comments 
as they deem desirable. The report follows: 


INTRODUCTORY STATEMENT 


The last Legislature of the State of California 
created a Commission for the reform of Criminal 
Procedure and directed it to submit to the next 
Legislature a new or revised system of criminal 
procedure. The Commission has made a careful 
study of the subject and has formulated a tentative 
program, but the subject is one of such great im- 
portance that before proceeding to the completion of 
its task the Commission desires to secure comments 
and suggestions from interested persons throughout 
the State. It is, therefore, submitting this brief out- 
line of the proposed plan. 

The primary purpose of the Commission is to 
make the administration of criminal justice in this 
State swift and certain in its operation. We have 
inherited a criminal procedure which was developed 
in past centuries to meet conditions entirely differ- 
ent from those prevailing today. During the time 
that this criminal procedure was evolving, it was 
widely felt that prosecution meant persecution, and 
as a result many technical rules were developed, 
chiefiy designed for the protection of the defendant. 
These rules, in many cases, actually prevented the 
ascertainment of the truth. If there were any justi- 
fication for such a policy, it has long since ceased 
to exist. England, where the system originated, dis- 
carded it three-quarters of a century ago. 

The Commission recognizes that no right of a de- 
fendant should be infringed, but it feels that this 
principle does not justify the existence of technical 
rules of procedure which tend to work injustice to 
the law-abiding citizens of the State. In other words, 
while always guarding every right of a defendant, it 
is believed that the criminal law should be framed 
to give all the people the fullest possible degree of 
protection and safety. 

Crime has become an organized business in this 
country. Either society must control organized crime, 
or organized crime will control society. Experience 
teaches that the criminal law which is most effec- 
tive is the one which operates with the greatest 
swiftness and certainty. This tentative program is 
presented in order to secure suggestions for the im- 
provement of criminal procedure in this State. 


METHOD OF APPROACH 


The suggestions of the Commission are presented 
under these heads: 
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First: Declaration of policy governing all pro- 
ceedings; 

Second: Proceedings prior to trial; 

Third: The conduct of the trial; 

Fourth: New trials and appeals; 
® Fifth: Punishment of convicted persons; 

Sixth: Certain general provisions; 

Seventh: Certain constitutional amendments. 


The proper limits of this paper preclude giving 
every detail, but the main provisions of the pro- 
gram will be presented in order. 


DECLARATION OF POLICY, ETC. 

The enactment of a new section declaring it to be 
the policy of the State that all courts and district 
attorneys shall expedite the hearing and determina- 
tion of all criminal proceedings to the greatest de- 
gree consistent with the ends of justice. 


PROCEEDINGS PRIOR TO TRIAL 

(a) Amend Section 872 of the Penal Code so that 
the magistrate shall commit simply for a felony, leav- 
ing it to the district attorney to charge the particu- 
lar felony which the evidence at the preliminary 
hearing shows has been committed; 

(b) Amend Section 951 by setting up simple forms 
of indictment and information and to eliminate, so 
far as possible, technical questions of pleading; 

(c) Amend Section 969 to require the district at- 
torney to charge all prior convictions of felonies; 

(d) Insanity. The Commission is endeavoring to 
work out a system which will avoid abuses of the 
plea of insanity. In the past this plea has fre- 
quently been made, not in good faith, but in order 
to open the way for the introduction of evidence de- 
signed to appeal to the sympathy, passion or preju- 
dice of the jury, and this has very often resulted 
in gross miscarriages of justice. The Commission 
expects to recommend a statute which will provide a 
new plea, to be known as “Not Guilty by Reason 
of Insanity.” The most difficult problems are to de- 
termine just what the effect of this plea shall be 
and to establish a proper method of trying the ques- 
tion of insanity. One plan that has been suggested 
is that this plea shall admit the commission of the 
acts charged, leaving to be determined only the issue 
whether the defendant was insane at the time the 
acts were committed. Another plan that has been 
suggested is to provide that where this defense is 
interposed the question of defendant’s sanity shall 
be tried separately from and subsequently to th: 
issue as to whether he committed the acts charged. 
The idea of this latter suggestion is to avoid the 
confusion of issues relating to sanity with the issues 
as to whether or not the acts were committed. No 
definite decision as to which system would be better 
has been reached by the Commission and suggestions 
on this matter are especially invited. 

Whatever conclusion is reached as to the form 
of pleading insanity, the Commission expects to 
recommend that the Legislature shall create a hospi- 
tal for the criminally insane. California now has no 
such hospital, and undoubtedly it is one of the State’s 
greatest needs. At the present time the criminally 
insane are either turned loose upon the public or 
committed to a hospital for the ordinarily insane 
from which they are very frequently paroled within 
a few months. The Commission expects to recom- 
mend that when a hospital for the criminally insane 
is created, all persons who are acquitted of felonies 


on the ground of insanity shall be committed to 
such hospital and there detained until it has been 
judicially adjudicated that their sanity is restored, 
This will serve both to protect such persons from 


themselves, and to protect society from the depreda- 


tions of this class. 

(e) Alibi. A new statute which will require de. 
fendant, relying upon the defense of alibi, to give 
notice at the time of his plea that he will make 
such a defense. The purpose of this is to minimize 
the perjury that so frequently accompanies this de- 
fense and to give the people a fair opportunity to 
meet it; in other words, to make it more certain that 
the trial will arrive at the truth. 

(f) Amend Section 1049. This section now pro- 
vides that a defendant, after his plea, shall be en. 
titled to at least two days to prepare for trial. While 
this is seldom, if ever, abused, it might be abused, 
and the Commission expects to recommend that two 
days be changed to five days. 

(gz) Section 1050. A new section, which will re- 
quire the court to set all criminal cases for trial for 
a date not later than thirty days after the entry of 
plea by defendant, providing that no continuance 
shall be granted except upon affirmative proof that 
the ends of justice require it; that no continuance 
shall be granted for any longer period than it is 
proved the ends of justice require, and that when a 
continuance is granted, the court shall enter upon 
its minutes the facts proved which require it. 

This is a very important provision. The more 
quickly a case can be brought to trial, the more 
likely it is that the trial will arrive at the truth. 
Delays have always been one of the greatest loop- 
holes for the escape of the guilty. The promptness 
with which cases are heard and determined is one of 
the greatest factors in the efficiency of the British 
and Canadian systems. If we can secure like prompt- 
ness in our courts, it will almost certainly bring 
about a great increase in efficiency and also serve as 
a very real deterrent to the commission of crime. 


CONDUCT OF THE TRIAL 

(a) A new section requiring the trial court to 
control all proceedings during the trial and to limit 
examination, cross-examination and argument to rele- 
vant and material matters. One weakness in our 
criminal procedure has been that it is too much of 
a game between opposing counsel, with the trial 
court frequently sitting simply as an umpire. The 
matter of the administration of criminal justice and 
the ascertainment of the truth is too important a 
matter to be a game. 

(b)} Amend Section 1070 to provide that the 
people and the defendant shall have the same num- 
ber of peremptory challenges. In capital cases, ten; 
in all other cases, five. At the present time the de- 
fendant is allowed twice as many peremptory chal- 
lenges as the people. This gives the defendant an 
entirely undue advantage. There seems to be no 
reason why the rights of the people should not be 
the same as those of the defendant. 

(c) Selection of the Jury. A new section provid- 
ing that it shall be primarily the duty of the trial 
judge to select the jury, but authorizing the trial 
court in its discretion to permit reasonable exam- 
ination of prospective jurymen as to their qualifica- 
tion by counsel. At the present time, one of the 
great abuses in criminal trials is the excessive length 
of time that is taken in the selection of juries. Ex- 
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perience in all other English speaking jurisdictions, 
as well as United States courts, has shown that a 
great amount of time, inconvenience and expense can 
be saved by making the selection of a fair jury pri- 
marily the duty of the court. 


PROCEEDINGS ON NEW TRIAL AND APPEAL 


The recommendations of the Commission as to 
handling matters on appeal are designed to insure 
that the records shall be brought up and the case 
heard with the utmost promptness. To this end the 
Commission expects to recommend the enactment of 
statutes having the following effect: 

(a) Motion for new trial must be made imme- 
diately upon return of the verdict and heard within 
ten days; 

(b) Notice of appeal must be given immediately 
after sentence; 

(c) Appellant must promptly serve upon the ad- 
yerse party a statement of the points and authorities 
relied on, and no other points shall be considered 
by the appellate court, except for good cause shown. 
(Additional authorities may, of course, be cited in 
the argument.) 

(d) The transcript of such part of the record as 
is necessary fairly to present the points shall be 
made up in conformity with rules to be promulgated 
by the Supreme Court. 

(e) All appeals shall be set for hearing for a date 
not later than thirty (30) days after the filing of the 
transcript, and no continuance shall be granted, ex- 
cept upon affirmative proof that the ends of justice 
require it, and then only for such time as it is proved 
the ends of justice require. 

(f) It is made the duty of the district attorney 
trying the cause to co-operate with the attorney- 
general in presenting the matter on appeal. 

(g) A new section providing that where defend- 
ant moves for a new trial and a new trial is granted, 
or when defendant appeals and on appeal the judg- 
ment is reversed, the effect of such order shall be 
that the verdict is vacated and abrogated in every 
respect and that defendant be retried on the original 
charge the same as if there had been no prior trial. 

The reason for this rule is that at the present 
time if the jury convicts for a lesser offense than 
that charged and the verdict is then set aside on 
motion for a new trial or on appeal, defendant can- 
not be charged with or retried for any crime greater 
than that of which he was convicted. For example, 
if a defendant accused of murder is convicted of 
manslaughter and on his motion for a new trial or 
his appeal the judgment is reversed, he cannot be 
retried on the original charge of murder, but only 
for the crime of manslaughter. This clearly seems 
to be an unjust rule. If the verdict is set aside, it 
should be set aside completely and the case left in 
the same situation as if there had been no verdict. 


(h) A new section providing that where, on ap- 
peal or on motion for a new trial, it appears that 
the evidence is not sufficient to justify conviction of 
the crime for which the defendant was convicted, but 
is sufficient to sustain conviction of a lesser crime 
included within the crime for which defendant was 
convicted, the court may either grant a new trial or 
order judgment rendered on the lesser offense. 

The need of this section is illustrated by a recent 
decision of the Supreme Court of this State. A de- 
fendant had been convicted of arson in the first de- 


gree. A conviction of this crime in the first degree 
requires proof that the building burned was inhab- 
ited. The evidence failed to show this fact, but did 
clearly show that arson in the second degree, a lesser 
offense, had been committed. On account of the 
absence of any such statute as that proposed the 
Supreme Court was compelled to reverse the case 
and grant a new trial. 


PUNISHMENT 

It is not the purpose of the Commission to recom- 
mend any general system of harsher punishment, 
Neither is it the purpose of the Commission to 
recommend the repeal either of the probation system 
or of the indeterminate sentence law or parole law. 
Our studies indicate that both the probation and 
parole systems and the indeterminate sentence law 
have certain very definite merits. It is true, how- 
ever, that they can be, and sometimes have been, 
seriously abused. The attempt of the Commission 
has been to devise statutory provisions which will 
retain all the benefits of these systems and at the 
same time lessen and minimize the possibility of 
their abuse. 

PROBATION 

The fundamental purpose of probation is to afford 
to the first offender, who has not shown himself to 
be a dangerous criminal, an opportunity to reform 
and become a useful member of society without 
being stained with the disgrace of having served a 
penitentiary sentence. In cases of this character 
probation serves a most useful and valuable pur- 
pose. But when probation is granted to hardened 
or vicious criminals, it is entirely misapplied, its 
function prostituted, and great harm may result to 
the public. To this end the Commission expects to 
recommend as follows: 

(a) No person shall be eligible to probation un- 
less it shall appear to the satisfaction of the court 
that he has never theretofore been convicted of a 
felony, either in this State or elsewhere; 

(b) No person shall be eligible to probation who 
was armed with a deadly weapon when the offense 
was committed or at the time of his arrest. 

A person who arms himself with a deadly weapon 
and commits a felony is a potential murderer. Dis- 
regard of human life has become so great in this 
country that it must be made known that any person 
who commits a felony while armed with a deadly 
weapon shall not be eligible for probation. 

It is believed that with these two provisions added 
our present probation system will be materially 
strengthened. 


PAROLE AND INDETERMINATE SENTENCE 
LAW 

Under the system formerly in force in this State, 
and still in force in many States, the trial judge 
fixed the term of a defendant’s sentence for a con- 
viction of felony. This system had certain definite 
advantages and also certain definite disadvantages. 
Under the present system, the trial judge has noth- 
ing to do with fixing the sentence. He simply pro- 
nounces the judgment as fixed by the indeterminate 
sentence law (for example, that a defendant be con- 
fined in San Quentin prison for from one to fifteen 
years). The fixing of the actual sentence is com- 
mitted to the Board of Prison Directors, which body 
is also given power to release convicts on parole. 
This plan, too, offers certain definite advantages as 
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well as disadvantages, and these have been so gen- 
erally discussed as to make further consideration 
here unnecessary. 

Since this State has had a number of years’ ex- 
perience under both systems, it has seemed that it 
should be possible to devise a plan by which the 
benefits of both could be retained and their disad- 
vantages eliminated or reduced to a minimum. The 
Commission has directed its studies to this end and 
has evolved a plan which it is hoped and believed 
will bring about this result. 

The plan briefly is this: That the trial judge, at 
the time of imposing sentence and as a part thereof, 
shall recommend the minimum term which the de- 
fendant should serve in the penitentiary before being 
eligible for parole, and that the Board of Prison 
Directors shall not release the defendant on parole 
or otherwise prior to the expiration of such period, 
unless in its opinion exceptional cause therefor is 
shown. 

If this statute should be adopted it will give an 
opportunity for the trial judge, who sees the de- 
fendant during the trial, who sees and hears the 
witnesses, and who knows the local condition, to 
have some voice in the matter of the amount of 
punishment which the defendant shal] actually re- 
ceive, and at the same time will leave in the Board 
of Prison Directors the power to correct any injus- 
tice, or to consider and give proper weight to any 
new facts or circumstances that may be presented. 

In this connection the Commission expects to 
recommend an amendment to the Constitution (for 
it cannot be accomplished by statute) by which the 
Legislature may provide fair compensation to the 
members of the Board of Prison Directors, and may 
furnish them necessary scientific assistance, such as 
psychiatrists, etc. At the present time our Consti- 
tution provides that the Board of Prison Directors 
must serve without compensation. This constitutioral 
provision was adopted long before the members of 
the Board of Prison Directors had imposed upon 
them the heavy and important duties which the law 
now devolves upon them. With their present onerous 
burdens and important responsibilities, it is unfair, 
both to the public, to the members of the board 
and to the persons under their jurisdiction, to ex- 
pect the board to serve without compensation and 
to give gratuitously the time, study and effort which 
the proper performance of their duties requires. It 
seems clear that the Legislature should have power 
to compensate them properly and to give to them 
the benefit of the advice and services of scientific 
men. 

The Commission will probably recommend a stat- 
ute providing that in certain cases a fixed minimum 
must be served in the penitentiary before the convict 
is eligible for parole. The following are being ten- 
tatively considered: 

(a) That no person who is sentenced to life im- 
prisonment shall be eligible for parole until he shall 
have served a minimum of twenty-five (25) years; 

(b) No person who, at the time of the commis- 
sion of the felony, or at the time of his arrest, was 
armed with a deadly weapon shall be eligible to 
parole until he shall have served a minimum of ten 
(10) years in case of first conviction of a felony; 
or a minimum of fifteen (15) years in case of sec- 
ond conviction of a felony; 

(c) That one convicted of a felony who was not 
armed with a deadly weapon, but who has been 


theretofore convicted of a felony, shall not be eli. 
gible for parole until he has served a minimum 
term of seven (7) years. 

It seems desirabie in the interest of making pun- 
ishment certain and for its deterrent effect that in 
these cases there should be a definite minimum term 
which must be served before the convict shall be 
eligible for parole. 


ALTERNATIVE JAIL SENTENCE 


At the present time the trial court, in sentencing 
one convicted of a felony, generally has no option 
except either to grant probation or to sentence the 
defendant to the penitentiary. It has been suggested 
that there are cases in which one convicted for the 
first time of a felony deserves to receive some pun- 
ishment and yet a penitentiary sentence may seem 
too severe. As a means of meeting this situation 
the Commission is considering recommending a stat- 
ute which will provide that where a defendant has 
been convicted of a felony, the maximum penalty 
for which does not exceed fifteen (15) years, and 
the court is convinced that he has never theretofore 
been convicted of a felony, and that at the time of 
the commission of the offense he was not armed 
with a deadly weapon, the court may sentence him 
to the county jail for a term not exceeding five (5) 
years, such person not to be eligible for parole. 


GENERAL PROVISIONS 

There are a few general provisions which do not 
properly fall under any of the foregoing heads on 
which recommendations will probably be made. 

(a) Bail. The present condition of the law with 
reference to bail is not satisfactory. So-called straw 
bonds are a real evil. Certain of the operations of 
professional bail brokers should be restricted. The 
difficulties of collecting on bail bonds are too great. 
To remedy these evils is not an easy matter, but it 
is believed that the following plan will greatly mini- 
mize them: 

1. That in fixing the amount of bond the court 
shall take into consideration the seriousness of the 
offense charged, the previous criminal record of the 
defendant, and the probability or improbability of 
his appearance at the trial of the case. 

2. That every bail bond filed shall state what in- 
demnity, if any, has been paid or promised for the 
giving of the bail; and what collateral or other secur- 
ity the surety has received and from whom. 

3. That the bail bond shall be recorded and shall 
constitute a lien upon the property listed by the 
surety in his justification. 

4. That the bail bond shall be conditioned that 
in case the defendant should not appear the bond 
shall thereupon be declared forfeited, and that such 
forfeiture shall become a final judgment against de- 
fendant and his sureties, and that execution shall be 
issued for the amount thereof, unless within ten (10) 
days the bondsmen shall produce the defendant and 
satisfy the court that the defendant’s absence was 
not with their approval or assent. 

5. Before bond is accepted each bondsman shall 
be examined under oath and shail be required to 
make full disclosure of his financial condition and 
submit a description of his property and the amount 
of his obligations. 

(b) Habitual Criminals. The law now provides 
that when one is for a third time convicted of a 

(Continued en Page 24) 
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Los Angeles Bar Association 


Regular Monthly Meeting and Dinner Postponed to Thursday, December 9th, 1926 


There will be no meeting of the Bar Asso- 
ciation in November. Due to the fact that the 
regular time of meeting, the last Thursday of 
the month, falls on Thanksgiving, the officers 
of the Association and the Program Committee 
have decided to hold the November and De- 
cember meetings jointly on Thursday, Decem- 
ber 9th, at which time an unusually good pro- 
gram will be presented. As part of the pro- 
gram there will be a discussion open to all 
the members upon the following two proposi- 


~ tions: 


1. Should the Bar Association recommend to the 
judges of the Superior Court the abolition of the law 
and motion calendar as it is now held, and return to 
the practice of giving to the judges of each depart- 
ment the opportunity of passing on the pleadings in 
the cases assigned to them? 


2. Should the Bar Association recommend the re- 
tention or abolition of the transfer system of cases? 


Any member of the Association who desires 
to speak on either of these subjects will kindly 
notify the Chairman of the Program Com- 
mittee, specifying whether he desires to speak 
for or against the present system, so that the 


program can be practically set forth. 


A paper will be read on a subject interest- 
ing to all attorneys, the subject and speaker 
to be announced later. 


Respectfully submitted, 


Leo M. Rosecrans, Chairman, 
Wituiam H. ANDERSON, 
KEMPER CAMPBELL, 

Everett W. Mattoon, 
Tuomas C. Ripceway, 

Leon R. YANKWICH. 
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VALUATION EXPERTS 


- Our Organization Comprises Specialists in 
Every Branch of Investigation. 


International Appraisal Assoriation 
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REFORM OF CRIMINAL PROCEDURE 


(Continued from Page 22) 

felony he is to be deemed an habitual criminal. 
The Commission is considering recommending that 
an habitual criminal shall be sentenced to life im- 
prisonment. When one has demonstrated that he is 
an habitual criminal, it would seem that society has 
a right to permanently protect itself from his fur- 
ther depredations. 

(c) Deadly Weapons. The Commission will prob- 
ably recommend a statute making the carrying of 
concealed deadly weapons upon the person, without 
a lawful permit, a felony. This is now the law with 
reference to aliens. The concealed deadly weapon 
has become. the main tool of the hardened criminal. 
The carrying and using of such weapons accounts in 
no small degree for the tremendous murder rate in 
this country. Such weapons are habitually carried 
and used by the burglar, the highway robber and 
similar criminals. The proposed statute would not 
interfere with the legitimate carrying of weapons 
for hunting or like purposes, but would, it is believed, 
serve to check the operations of the professional or 
vicious criminal. 

(d) Larceny. At the present time there are cer- 
tain technical distinctions between larceny, embezzle- 
ment and obtaining property under false pretenses, 
which frequently make it difficult to tell what 
offense should be charged, and which permits the 
escape of guilty persons on technical grounds. The 
Commission will propose a. statute combining all of 
these offenses under the one crime of larceny. 


CONSTITUTIONAL AMENDMENTS 


Certain apparently desirable and necessary changes 
can be accomplished only by constitutional amend- 
ments. The Commission will, therefore, recommend 
that the Legislature submit to the people for their 
action at the general eleetion in 1928 certain consti- 
tutional amendments. 

(a) An amendment permitting the jury to con- 
sider the fact that a defendant refuses to take the 
stand in his own behalf. 

As before stated, the purpose of a criminal trial 
or any other trial should be to arrive at the truth. 
Where a defendant refuses to take the stand, that 
is a fact in the case. ‘It: may be of greater or less 
weight depending upon the circumstances of the 
particular case, but it certainly is a fact in the case. 
The law now provides that the jury must not con- 
sider this fact. It may well be doubted whether it 
is humanly possible to refuse to consider it. Be 
that as it may, it is believed that a provision author- 
izing the jury to consider it will induce many de- 
fendants who otherwise would not do so to take the 
stand and will materially aid: in arriving at the 
truth. 

(b) A provision authorizing the waiver of a jury 
trial where both the people and the defense desire 
so to do. 

This is now the law in all cases, civil and crim- 
inal, except felony cases. It has long been the law 
in Maryland and Connecticut with reference to all 
cases, including felony cases. The system has worked 
exceedingly well and has resulted in a great saving, 
both of time and money. The provision is in no 


sense an infringement of the right to a jury trial, 
since every defendant will have a jury trial, unless 
he expressly waives it. 

(c) A provision restoring the jury trial as orig- 


——— 


inally known and developed, by repealing the pres. 
ent provision which prohibits the jury from receiy. 
ing the benefits of any comments upon the evidence 
by the trial court. 

In the jury trial, as originally developed (and 
now as it is conducted in practically all the courts 
of the English speaking world, including the Fed. 
eral courts of the United States, and excepting only 
the courts of some of the American states, of which 
California is one) the jury might receive the benefits 
of the comments on the evidence by counsel for the 
people, counsel for the defense and the trial court. 
Under the present practice in California, counsel] 
for the people may comment on the evidence, coun- 
sel for the defendant may do likewise, but the jury 
is absolutely deprived of the benefit of any comment 
by the trial court. It seems fair to conclude that 
one reason why more exact justice is done in the 
courts of England, Canada and the Federal courts 
of the United States than is accomplished in the 
state courts, is that in those courts the jury can 
receive the benefit of the judge’s comments on the 
evidence. It should not be understood that this 
provision would give the judge any right to instruct 
the jury as to any evidence. While the court may 


instruct as to the law, his comments on the evidence, 


if permitted, would have no binding effect on the 
jury whatever. They would no more control the 
jury than do the comments of the counsel. 

If the purpose of criminal proceedings is to ar- 
rive at the truth, it would seem that those measures 
which will best serve to aid the jury in arriving at 
the truth should be adopted. The function of the 
jury, particularly in a complicated case, is a difficult 
one. Men and women frequently unused to the 
ways of the courtroom, not acquainted with the 
method of adducing evidence by the slow process 
of question and answer, usually unfamiliar and un. 
trained in the tricks of the courtroom, may sit for 
days or even weeks listening to oral testimony, hear- 
ing documentary evidence read, and often more or 
less confused by the arguments and wranglings of 
counsel. At the conclusion of the case, they listen 
to the arguments and reviews of the evidence by 
counsel for the people and counsel for the defense. 
It is a mistake to suppose that these arguments are 
for the benefit of counsel. They are supposed to be 
to aid the jury in properly weighing the evidence in 
arriving at the truth. But it is only human nature 
that counsel on both sides should be more or less 
biased. There is but one trained impartial man in 
the courtroom. That is the judge who sits upon the 
bench, chosen by the people to perform the high 
duties of his office. Can it fairly be doubted that 
in many, if not most, cases, it will be a benefit to 
the jury and a real aid to them in arriving at the 
truth if they may receive the benefit of the com- 
ments of this trained, impartial jurist upon the evi- 
dence—it being always remembered that such com- 
ments in nowise bind the jury, but that the jury 
is always the sole and final arbiter of the facts. 

This is the Anglo-Saxon system of jury trial. Under 
this system the jury trial was born and developed 
into one of the greatest methods of arriving at the 
truth that the world has ever known. As above 
stated, it is in force everywhere where the English 
language is spoken, except in certain American 
states. 

Such enlightened jurists and scholars as Chief 
Justice Taft, Dean Pound of Harvard Law School. 
and the great majority of progressive thinkers along 
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judicial lines agree that depriving the jury of this 
benefit is one of the strong reasons for the relative 
ineficiency of the administration of criminal justice 
in those states where it is prohibited. It is believed 
that the people of this state should be given an op- 
portunity to express their will as to whether they do 
or do not desire thus to restore the jury trial in crim- 
inal proceedings in this state. 

(d) A provision shortening the time within which 
the decision of a District Court of Appeal in a crim- 
inal case shall become final from sixty (60) days, 
which is the present provision, to thirty (30) days. 
This is in accordance with the plans to “speed up” 
the hearing and decision of criminal cases. Thirty 
days will give ample time for the losing party in the 
District Court of Appeal to petition to the Supreme 
Court for a hearing in that court. 

(e) An amendment providing that there shall be 
such number of divisions of the District Court of 
Appeal as the legislature may from time to time 
provide. 

: At the present time the number of divisions of 


the District Court of Appeal is fixed by the con- 


stitution and no new divisions can be created with- 
out amending the constitution. The growth of this 
state has been so rapid that those courts are now 
far behind in their work. It is fundamental that 
“a delay of justice is a denial of justice.” It would 
seem that the people may safely entrust to the legis- 
lature the power to create new divisions of this court 
as the necessities of the state require. 

(f) The provisions heretofore referred to author- 
izing the legislature to provide reasonable compen- 
sation and expert assistance to the State Board of 


Prison Directors. 
CONCLUSION 


The foregoing constitutes a general outline of the 
main provisions which the Commission is consider- 
ing recommending to the next legislature in accord- 
ance with the duty imposed upon it by that body 
in creating the Commission. The need for a re- 


vision of our system of. criminal procedure is nation- 
wide. The subject is receiving the study of many 
of the best minds in the country. 

It. is gratifying to know that while such bodies as 
the National Crime Commission, the New York Crime 
Commission, the Missouri’ Survey of Criminal Jus- 
tice and other like bodies haye worked independently, 
their recommendations and the tentative program of 
the California Commission are very similar. 


This program for the reform of criminal procedure 
is one for providing the machinery for administering 
criminal justice which will be fair and just, both to 
the defendant and to the people, which will be swift 
and certain in its operation, insuring so far as pos- 
sible that the innocent will be acquitted and the 
guilty will be convicted, thus promoting the safety 
of the lives of the men, women and children of our 
state, the. protection of their homes and their prop- 
erty. 

Such a program is in no sense a partisan one, but 
is for the benefit of all citizens, whatever their voca- 
tion in life, their race, their color, their political 
beliefs or religion. It is an attempt on the part of 
the state to perform better the first and most funda- 
mental of the duties of the state. The Commission 
realizes to the fullest degree the responsibility of its 
functions. It requests and will welcome the con- 
structive suggestions of all persons who desire the 
safety of the lives, homes and property of the citizens 
of this state. 

THE COMMISSION FOR THE REFORM OF 
CRIMINAL PROCEDURE. 
WALTER K. TULLER, 
? Chairman. 
THOMAS M. GANNON, 
JOHN U: CALKINS, JR., 


Members. 


F. W. FELLOWS, 
Secretary. 


Attest: 





_ COLORADO RIVER DEVELOPMENT 


(Continued from Page 8) 
a situation were not passed upon by Wyoming 
v. Colorado,'* with the result that individual 
states remain fearful of permitting such 
storage or diversion within their borders lest 
rights to the use of the water thus stored or 
diverted accrue to citizens of other states, Mr. 
Bannister is correct in his assertion that state 
lines have not been obliterated by Wyoming 
v. Colorado. Wherever diversion and storage 
occurs in one state for the benefit of another, 
state lines still continue to be of importance 


in the sense that the legislatures of the re- 
spective states will attempt to safeguard the 
use of all water diverted or stored within 
their borders, for their own citizens, and will 
exert every effort to prevent residents of other 
states from securing superior rights to the 
use of such water. 

This question was discussed at the time 
that the Compact was drafted. The minutes 
of the meetings which preceded the phrasing 
of the final draft, show that the representa- 
tives of Arizona, one of the Lower Basin 
states, urged the inclusion of an article which 





The diversion which was protested in the Wyo- 
ming-Colorado case was a diversion within Colorado 
for the benefit of Colorado, as is made clear by the 
italicized phrases of the following quotation from the 
opinion: 


“When this suit was brought, the two corporate 


defendants, acting under the authority and *permis- 
sion of Colorado, were proceeding to divert in that 
state a considerable portion of the waters of the 
river and to conduct the same into another water- 
shed, lying wholly in Colorado, for use in irrigating 
lands more than fifty miles distant from the point of 
diversion.” —259 U. S., 419, 456. 
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provided that “ ‘where water may be advan- 
tageously or economically diverted from the 
Colorado River in one state for use in another 
state, or where proper development within the 
basin requires that water be stored in one 
state for use in another state such diversion 
or storage may be made without prejudice to 
any beneficial use of such water that the 
latter state may properly make, such diver- 
sion or storage shall be permitted’.”** Mr. 
Sloan, legal adviser of Arizona, stated that 
he had “had something to.do with the sugges- 
tion that paragraph ten (the paragraph here 
mentioned) ** should be included in the tenta- 
tive draft.”"” Norviel, also of Arizona, favored 
the paragraph. On the other hand, Carpenter 
of Colorado and Emerson of Wyoming, both 
Upper Basin states, objected to the paragraph. 
The basis of these divergent views is evident 
from the discussion which took place in con- 
ference. 

Sloan’s remarks before the Commission 
show that he believed that there are, in addi- 
tion to Boulder Canyon, two or three other 
places within Arizona that might give rise to 
situations requiring consent to divert and store 
water in one state for the benefit of water 
users of another, in order to remove friction 
and difficulty of development. This argument 
was reinforced by the words of Norveil who 
asserted that he was of the opinion that a 
provision to the effect that if water might be 
advantageously or economically diverted from 
the river in one state for use in another, or 
where proper development within the basin 


requires that water be stored in one state for 
use in another, and such diversion or storage 
may be made without prejudice to any bene. 
ficial use of such water that the latter state 
may properly make, such diversion or storage 
shall be permitted, should be included within 
the pact in order that the principle therein 
proposed might be made uniformly appli- 
cable to the entire basin. 

Carpenter declared that Colorado law spe- 
cifically provides that no such right of diver- 
sion or storage of water in Colorado for the 
benefit of water users in other states, shall be 
fastened upon Colorado territory. Then he 
urged that the principle of Hudson Water Co. 
v. McCarter’® that whatever a state has she 
may withhold and need give no man a reason 
for her will. be applied. Carpenter was of 
the opinion, also, that each question of diver- 
sion and storage in one state for the benefit 
of another, would involve its own local con- 
siderations and should be left to conditions as 
they develop. Emerson believed that the 
mandatory language of the paragraph would 
defeat the entire Compact in Wyoming, and 
advocated that some plan be adopted whereby 
the state engineer or other proper official in 
any state would be authorized to consider an 
application for diversion and storage within 
his state although the use might be in an- 
other state. and whereby the state official 
would have the privilege of using his dis- 
cretion as to whether or not the proposed use 
of water would be detrimental to the public 


welfare.!” 





15Colorado River Commission, Minutes of the Eigh- 
teenth Meeting, Bishop’s Lodge, Santa Fe, New Mex- 
ico, Thursday, 10 A. M., Nov. 16, 1922, p. 37. 

16Parenthesis mine. 

17Colorado River Commission, Minutes of the Eigh- 
teenth Meeting, Bishop’s Lodge, Santa Fe, New Mex- 
ico, Thursday, 10 A. M., Nov. 16, 1922, p. 37. 

18209 U. S., 349 (1908). 

19Mr. Hoover: We now come to paragraph ten. 
You will recollect paragraph ten has already been 
a stumbling block. It reads: ‘Where water may be 
advantageously or economically diverted from the 
Colorado River is one state for use in another state, 


or where proper development within the basin re- 
quires that water be stored in one state for use in 
another state, such diversion or storage shall be per- 
mitted.’ 

“Mr. Carpenter: With the addition of the words 
‘with previous consent of other states’ there would 


be no objection to it. The consent of the state is 
usually given through its legislature. 

“Mr. Caldwell: Mr. Chairman, whoever drafted 
this article, it seems to me, may have had some 
specific thing in mind which, if it were stated, might 
help to clarify it somewhat. 

“Mr. Hoover: Shall we call upon Judge Sloan? 

“Mr. Sloan: I have had something to do with the 
suggestion that paragraph ten be incorporated in the 
tentative draft. I conceived that the original sug- 
gested draft was wholly inadequate to cover all con- 
tingencies and I had in mind the suggestion of a 
line or two in addition and the reshaping to some 
extent of the whole article. I suggest that the Com- 
mission consider the paragraph as follows: ‘Where 
water may be advantageously or economically di- 
verted from the Colorado River in one state for use 
in another state and such diversion or storage may 
be made without prejudice to any beneficial use of 
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It should now be evident that although cer- 
tain underlying principles were indicated by 
the language of the Wyoming-Colorado case, 
the most recent declaration of the Supreme 


Court on questions related to those which 
form part of the problem of Colorado River 
development, that case was by no means ade- 
quate to provide a sufficient degree of cer- 





such water that the latter state may properly make, 
such diversion or storage shall be permitted.’ 

“Mr. Carpenter: That leaves an open question re- 
specting what will or will not disturb. If the con- 
sent of the servient state is first, that of itself will 
determine definitely. 

“Mr. Sloan: The objection to that, in my judg- 
ment, is that such provision would be of no effect,— 
no use. I apprehend that such consent, if had, would 
answer every requirement of this provision, but if 
that consent be withheld, there would be no expres- 
sion in this compact which would make it the legal 
or moral obligation of the other state to grant such 
consent. 

“Mr. Hoover: Have you any specific case in mind, 
Judge Sloan, that will illuminate this proposal. 

“Mr. Sloan: Yes sir, two or three cases. Mr. 
Norviel will perhaps be able to illustrate those bet- 
ter than myself, but for instance if a dam shall be 
erected at or near Lee’s Ferry, storage would neces- 
sarily extend into Utah very extensively. It is prob- 
ably true that such storage would not interfere in 
the least with the proper use of the Colorado River 
by the State of Utah, yet, for some reason or another 
that consent might be withheld. The purpose of this, 
in respect to that particular situation, would be that 
there be here now expressed the consent of the State 
of Utah. The same is true, perhaps, at Boulder Can- 
yon. The dam there and the storage there would be 
largely in the State of Nevada and partially in the 
State of Arizona. There are two or three other places 
within our state that may require such consent in 
order to remove friction and difficulty of develop- 
ment in the future. Mr. Norviel could give those 
instances, if they are desired. 

“Mr. Carpenter: There are many instances that 
may occur in the future and of varying types, as 
varying as the prismatic colors and more so. Each 
will involve 1s own local and surrounding conditions 
and should be left to conditions as they develop. 
Such a provision would meet with immediate oppo- 
sition I know in our state. Our law specifically de- 
clares that no such right shall exist or be fastened 
upon our territory. This law was brought about by 
a series of unfortunate past events which the present 
generation has not forgotten. But, with the proper 
adjustment in the first instance, all possible friction 
may be avoided. In fact, I suggested in the draft 
that I submitted that no such easements should ever 
exist until consent had first been obtained. This was 
for the very purpose of carrying into effect the under- 
lying reason for the creation of this Commission— 
the establishment of a regular order of doing things 
and not a method of acting first and quarreling 
afterwards. 

“Mr. Hoover: Would this draft of Judge Sloan’s 
be cured in your mind if it stated such consent 
should not be unreasonably withheld. 

“Mr. Carpenter: No, that leaves still open the 
question as to what is unreasonable? 

“Mr. Hoover: That could be determined by the 
courts. 


“Mr. Carpenter: It is for the local legislatures of 


the states to determine the matter of reasonableness, 


As said by Justice Holmes in the case of Hudson 
Water Company v. McCarter, a state may have rea- 
sons that do not appear to the layman or to a tech- 
nical man. And what she has, she may withhold 
and ask no man to reason for her will. Collision will 
be invited. It may be invited by the incorporation 
of such a provision in this compact. These matters 
usually arise from a feeling of unnecessary and un- 
usual burdens without any compensation to the areas 
affected. I can imagine, (but I could not seriously 
conceive), for example, the State of Utah arbitrarily 
withholding its consent to the building of a struc- 
ture at Lee’s Ferry, although treated equitably in 
the whole transaction. But it certainly would have 
a right to have some consideration before the con- 
sent is given. Unless the broad principle will apply 
over the entire drainage it appears dangerous. 

“Mr. Norviel: That is the reason why I think it 
ought to be in this compact. Then it covers the 
whole basin. Just as Mr. Carpenter says to go be- 
fore the legislature with a specific instance to ask 
for such a thing as we suggest in this paragraph, 
would probably meet at once with a refusal. We can 
see his standpoint,—seated as his state is on the 
top of the hill where there is no drainage into the 
state, all drainage out of the state, and, as he says 
where his state has a specific law preventing anyone 
from interfering beyond their state line in just such 
cases as this. Yet we can see perhaps how it would 
be better for all of the other states and wouldn’t 
hurt Colorado if this very provision was incorporated 
within this pact. In fact, I think it is a very im- 
portant bit of legislation that should be included in 
the pact and accepted. see no reason why it 
should not be accepted by Colorado. 

“Mr. Emerson: Mr. Chairman, as long as this 
paragraph is mandatory as it is now by the phrase- 
ology, it wouldn’t stand any possible show of being 
adopted by Wyoming, and would defeat the entire 
compact. It seems to me the main purpose would 
be served if we adopt some pian for authorization 
whereby the state engineer or other proper official 
in any state would be authorized to consider an ap- 
plication for the diversion within his state although 
the use might be in another state, and whereby he 
would have the privilege of using his discretion as 
to whether or not the proposed use of water would 
be detrimental to the public welfare. Under such 
plan he wouid have discretion to act upon the appli- 
cation according to the interests of his state. 


“T have in mind the reciprocity agreement now 
existing between the State of Wyoming and the 
State of Utah, whereby either state engineer is au- 
thorized to receive applications for interstate use and 
to consider them upon their merits. Wyoming would 
not be willing to go any further. For instance, we 
have a series of.lakes at the head of the Green River, 
at the very headwaters of the Colorado. The State 
of Wyoming would not want to be in a position 
whereby she would have to allow the use of those 
lakes as reservoir sites for the use of water without 
the state. I might also apply a situation we have 
upon the Snake River. I have, during my term of 
office, granted two permits for the conservation and 
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tainty in the law to warrant uninterrupted 
progress in the improvement of this natural 


resource. Perhaps its greatest deficiency lies 


in the fact that it did not involve issues pre- 


storage of 1 water in 1 Wyoming for use in Idaho ‘and 
I have been subjected to very considerable criticism 
by reason of allowing those permits. It is simply 
prejudice against anything of that kind. Unfortun- 
ately it does exist. So that while we might incor- 
porate the reciprocity measure so to speak, in this 
compact, and authorize the proper official of any 
state to give fair consideration to an application, I 
do not believe that we can go any further. We 
certainly cannot agree to a mandatory clause. 

“Mr. Norviel: Wouldn’t it be better for you, pro- 
viding you were to remain State Engineer of Wyo- 
ming for all times, if you had such a clause as this? 
Your would not then be subject to criticism when 
giving such permission. 

“Mr. Carpenter: The consent of a state may be 
granted either by specific legislation directed to one 
structure or one item, or it may be granted through 
general legislation giving to some official the right 
to exercise a discretion. Now, that matter will work 
itself out as time proceeds and the danger of coming 
into collision should be avoided, it seems to me, by 
language the very opposite of this provision and re- 
quiring that very concurrence. For example, take 
the Flaming Gorge Reservoir,—Mr. Norviel’s state 
may be eliminated for the time being. The State 
of Wyoming might well say to the State of Utah 
that while the dam site is in Utah the great body 
of the reservoir is in Wyoming and in the matter of 
claim to some part of the power from that reservoir 
we feel we should be treated equitably; it is part our 
resource. Proceeding upon the same theory the Fed- 
e eral Powe +r Commission, with respect to ) public lands, 


CASE NOTES 
(Continued from Page 15) 
Rea Property: Restraints on alienation; 
Distinction between “Restraint on Alienation” 
and “Restraint on Use and Occupation.” 


(Reprinted from the California Law Review of 
September, 1926, through the courtesy of its editor.) 


A few years ago in Title Guarantee & Trust 
Co. v. Garrott (1919) 42 Cal. App. 152, 183 
Pac. 470, it was held that any restraint what- 
soever on the alienation of a fee simple, wheth- 
er general or only partial as to time or per- 
sons, if repugnant to the interest created by the 
conveyance, was unequivocally prohibited by 
Sec. 711 of the Civil Code, which reads, “Con- 
ditions restraining alienation, when repugnant 
to the interest created, are void.”” Where no 
statute exists, partial restrains on alienation 
are in the majority of states valid. (Queens- 
borough Land Co. v. Cazeaux (1915) 136 


sented by storage and diversion of water in 
one state for use in another. The physical 
features of the Colorado make such storage 


and diversion essential.?° 


may withhold c certain lands and make certain con- 
ditions running with the grant to use those lands, 
Both States might wish to be considered in the dis- 
tribution of financial returns, electric energy and 
many other items involved in the erection of a dam 
between here and Arizona, and it becomes merely a 
localized problem in which there are two states in- 
volved and it is up to those two states to work out 
their differences in their own way. It is not in the 
power of one of the states from the North to do 
down and regulate the situation between Arizona and 
Nevada. Neither should it be within their power to 
come up and tell Wyoming and Utah what they 
shall do at Flaming Gorge. All can be handled 
either by specific legislation on each item or by gen- 
eral laws such as obtain in most states, but not in 
my own.”—Colorado River Commission, Minutes of 
the Eighteenth Meeting, Bishop’s Lodge, Santa Fe, 
New Mexico, Thursday, 10 A. M., Nov. 16, 1922, 
pp. 36-43. 

20The law of water rights is treated in the follow- 
ing: Weil, Samuel C. Water Rights in the Western 
States, 3d ed., 2 vols., San Francisco, 1911: Ban- 
ister, L. Ward, Outline of a Course on Water Rights 
under the Appropriation System, Harvard Law 
School, 1923-1924, Fifth Edition, 1923. 

Attention should also be directed to certain arti- 
cles by Mr. Bannister in the Harvard Law Review. 
They are: Interstate Rights in Interstate Streams in 
the Arid West, June, 1923; The Question of Federal 
Disposition of State Waters in the Priority States, 
Jan., 1915. They are reprinted in Hearings, H. R. 
2903, Part VIII, pp. 1949- 197 4, May li, 1924. 





La. 724, 67 So. 641, Ann. Cas. 1916D 1248, 
L. R. A. 1916B 1201; Koehler v. Rowland 
(1918) 275 Mo. 573, 205 S. W. 217, 9 A. L. 
R. 107. 
965; Gray, Restraints on Alienation, Sec. 279 
et seq.: 3 Tiffany, Real Property, Sec. 592; 1 
Washburn, Real Property (6th ed.) Sec. 143; 
8 California Law Review, 188.) A few months 
later in Los Angeles Investment Company v. 
Gary (1919) 181 Cal. 680, 186 Pac. 596, 9 
A. L. R. 115, the Supreme Court of this state 
accepted this strict interpretation of Sec. 711 
of the Civil Code, but decided that restraints 
on the “use and occupation” of such property, 
imposed by way of condition, were perfectly 
valid, and forfeitures for the violation of these 
conditions would be enforced. So although 
a condition in a deed could not lawfully pre- 
vent a negro from being owner in fee of realty, 
yet he could be prevented from ever occupying 
the property which he has a right to own. 


See also 2 Devlin, Real Estate, Sec. B 
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The land may be charged in perpetuity with 
a restriction upon the taking of possession by 
any class of persons, no matter how large or 
small, but the slightest burden cannot be im- 
posed upon the alienation of the title. To 
the lay mind this would indeed seem to be a 
very fine distinction. Yet it is already “un- 
necessary and inadvisaable to devote much 
time or thought . . .” to this important mat- 
ter, because this is now” . settled law in 
this state...” (This by the Supreme Court 
in Janss Investment Co. v. Walden (August 
26, 1925) 70 Cal. Dec. 288, 289, 239 Pac. 34, 
35.) In that case it was held that a provision 
in an installment contract for the sale of a 
lot, that the property should not be used or 
occupied ‘by any person who was not of the 
Caucasian race was valid, as a restraint on 
the use of the property and not on its aliena- 
tion. This is an interesting illustration of the 
powerful force of stare decisis where property 
rights are in any way concerned. The theo- 
retical soundness and even practical wisdom 
of such a distinction between “restraint on 
alienation” and “restraint on use and occupa- 
tion” is, however, questionable. Just what 
“use” of property means the Supreme Court 


of California has not as yet had to decide. 
but some day it will have to determine its 
exact meaning and extent. We have learned 
from Hohfeld that terms such as “use” and 
“ownership” are simply bundles of rights. 
privileges, powers and immunities and their 
contraries. Exactly how many of these must 
be included before we have “use” or “title”? 
Does “use” mean simply actual possession or 
can it be used as a sword of Damocles to 
prevent speculation in land values by persons 
of the prohibited classes, who make “use” of 
their titles only for that purpose? Can a 
legitimate agency relation be created so that 
one of the prohibited class of persons will oc- 
cupy the premises merely as the agent of the 
title holder without having any “estate” or 
“real” interest in the property? 

The Gary case, in addition, expressly held 
that, “What we have said applies only to re- 
straints on use imposed by way of condition, 
and not to those sought to be imposed by cove- 
The distinction between condi- 
tions and covenants is a decided one and the 


nant only. 


principles applicable quite different.” (18 
Cal. 680, 683.) 


no doubt use this statement to advantage. 


Shrewd property lawyers will 
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